Land Surveyors and
The Photocopying Revolution

Note: An amended version of the
following first appeared in the Dec. 1980
issue of "The Canadian Surveyor."

Many problems plague the land sur-
veyor in this day and age, and since the
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- equivalent grid cells to allow identi-
fication of identical points;
- symbology;
- positional accuracy of:
township fabric;
- cadastral fabric;
- map format.

The most basic level of compatibil-
ity would be provided if the two map
series shares the same:-

- map projection; and
- scale.

It would then be possible to overlay
the two maps to combine their informa-
tion. If the maps did not cover precisely
the same area, the lack of uniform grid
cells would complicate (slightly) the pro-
cess of aligning the two maps. Lack of
positional accuracy could result in the
same feature appearing in different posi-
tions. Different symbologies could make
reading the maps difficult.

It should be noted that if maps are
computerized, the question of scale is
less important since automatic changes
of scale are possible.

Positional accuracy will be the hard-
est attribute to provide. Provision of com-
plete accuracy would require a multitude
of decisions concerning the relative merits
of conflicting sources of information. In
many cases the L.R.O. data would be
more accurate than OBM data and this
could necessitate changing the OBM base.
Ideally, accuracy would imply that each
feature would be defined by one agency.
Practical considerations may make this
ideal impossible to achieve.

We are rapidly entering an era where
new and very exciting technology will
radically alter the manner in which we
gather data and extract information that
is required. We will be able to assemble
large volumes of information in amazing-
ly short periods of time in order to better
manage our land and resources. .
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advent of photocopying machines, new
problems have arrived on the scene.

One of them is akin to forgery, and
should be of great concern to us all. A
brief example will illustrate.

A plan of a property showing the
building thereon, and an adjacent side-
walk encroaching upon the private pro-
perty, became the subject of an investiga-
tion. An examination of the surveyor’s
field notes revealed ties to everything ex-
cept the sidewalk. His original plan did
not show the sidewalk.

Its position had been incorrectly
added onto a print of the plan by some
person unknown, and then a photocopy
of the amended print had been made. On
the subsequent copy, all lines appeared
to have the same weight, and to have
been drawn at the same time. The sur-
veyor’s signature had reproduced, of
course, and it looked as though he had
certified everything shown on the plan
as being correct.

This revised plan, in effect, was a
libel on the reputation of this surveyor.

The second problem does not appear
to be taken very seriously by many, but
it causes concern to me. Once again |
submit an example.

An application to a local munici-
pality for a change in zoning by Mr.
Robert X, was accompanied by a survey
plan of a property dated in 1967, and
signed by a land surveyor. On the face
of the plan had been typed the follow-
ing:-

“This is Exhibit A to the Affidavit of
Robert X, Sworn before me this third
day of October, 1979.

Signed,
A Commissioner, etc.

The affidavit, also attached to the
application, read in part as follows:-

I, Robert X,
DO SOLEMNLY DECLARE THAT

1 | am the owner of the above men-
tioned lands and premises and | have
been the owner since 1972.

2. Now produced and shown to me
and marked “Exhibit A” to this de-
claration is a true copy of a Surveyor’s
Certificate/Plan of Survey and dated
1967 wherein it is certified that there
are no encroachments or visible ease-
ments on or with respect to the above
mentioned lands and premises.

3. To the best of my knowledge and
belief, there have been no physical
changes or external alternations to the
above described lands and premises
since this date, and | am not aware
of any changes that would affect the
validity of the said Surveyor’s Certifi-
cate/Plan of Survey. And | make this
Solemn Declaration, etc., etc., etc.

The affidavit was duly notarized.

Obviously, Mr. X has come across
a plan of survey for which he did not
pay, and being in need of such a plan,
ran off as many copies as suited his
purpose.

What we have here, in my opinion,
is a case of exploitation, infringement,
and downright robbery. | agree with
novelist Herman Wouk who was also
quite specific, “Copying without compen-
sation is piracy.”

Mr. Wouk was referring to literary
works, of course. We land surveyors,
however, are in a much more dangerous
and untenable position than any author.
Whereas an author only has to submit to
being copied, if we have a mistake in
our work, we can be sued for damages
?s well. And by perfect strangers, no
ess!

This just isn’t good enough, and
what follows is a suggestion that may
not be a cure-all, but should slow down
the ‘piracy’, and in certain circumstances
should give us a better position in court
in the event that we are unfortunate
enough to be on the receiving end of an
action for damages.

The suggestion is that we retain
ownership in all of our plans and sketch-
es, indicate this by marking each plan
and sketch with the international copy-
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right symbol of the Universal Copy-
right Convention, and registering our
ownership in the Canadian Copyright
Office.

Normally, the author, or creator,
owns the copyright in his work. This does
not hold true if the creator was hired
or employed by some other person to
create the work. In this case the employer
is the owner. However, if it can be ex-
pressly agreed with the employer at the
time the contract, or whatever, is drawn
up that ownership will remain with the
creator, then copyright can still vest in
the creator. Land surveyors should insist
that ownership of survey plans remain
with them.

A verbal agreement to retain owner-
ship in a case such as this is not suffic-
ient; the agreement must be in writing. A
suitable place to put this is on the ‘bill’,
and a typical wording would be as
follows

“This survey and plan have been car-
ried out and prepared in accordance
with the understanding that copyright
to the plan, and the ownership thereof,
remains with Bob Plumb, Land Sur-
veyor.”

Copyright in Canada is automatic-
ally acquired upon creation of an original
work. So long as a surveyor has a written
agreement with his client with regard to
the retention of ownership, nothing else
needs to be done for h:m to get basic
protection.

If he wishes to retain copyright pro-
tection under the provisions of the
Universal Copyright Convention in
other countries, it is necessary that all
copies of the work be marked with a
small ¢ in a circle, the name of the copy-
right owner, and the year of first publica-
tion, for example:-

© Bob Plumb, 1980.

The place the notice should occupy
is not prescribed in the act, but it must
be placed in such a manner and location
as to give reasonable notice of the claim
of copyright.

Most people are familiar with the
international symbol shown, but | would
say that many are not so familiar with
the fact that a plan of survey, or any
other similar work, is privately owned.
Therefore, while it is a bit academic to
take s‘eps to prevent someone in Europe
from copying a legal survey plan of a
property in Mani'oba, for example, |
submit that even though it is not really
necessary to do so, it would be a good
idea to so mark our plans. This would
be more for the benefit of people in this
country who may be inclined to copy,
rather than for any others living abroad.
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A further safeguard would be to
include this on the plan as well:-

“No one may copy, reproduce, dis-
tribute or sell this plan without the
written permission of Bob Plumb,
Land Surveyor.”

In addition to the basic protection
already mentioned, there is a voluntary
system under which works can be regis-
tered in the Copyright Office. Certain
advantages accrue with registration.

If an unregistered work is being
copied, or otherwise infringed upon, and
a request to cease and desist is ignored,
then an action must be begun in the
courts. In court, it is necessary to prove
that the work being copied is owned by
the person bringing the action. If this
can be done, then the court is limited to
issu ng an injunction to stop the infringe-
ment.

If the work is registered, however,
then the certificate issued by the Copy-
right Office is evidence that copyright
exists in the work, and that the person
registered is the owner of the copyright
in the work. Additionally, it also enables
the court to award costs and damages,
which in these situations can be heavy.
Apparently, very few of these cases end
up in court; settlements are usually made
outside.

Each filing fee today costs $25.00.
At this price it would not be practical to
register each plan separately. The pro-
vision does exist though, to simply bind
many plans into one or more volumes,
and then the single volume or volumes
may be registered as one work for the
one $25.00 fee.

As most infringements seem to occur
on older plans, it would appear that if a
surveyor’s plans were to be bound and
registered on an annual basis, then this
would give him most of the protection
that he requires.

It is not necessary to send the bound
volume or volumes to the Copyright
Office when an application is filed. As
mentioned before, an owner is protected
as soon as he creates his work. An ap-
plication merely adds to this protection
by giving him a certificate that can be
used as proof of ownership of the rights
that are protected in a court of law.
Therefore, a copy of the work would not
affect the protection already enjoyed.

Once registration has been complet-
ed, no further fees are required to keep
the copyright in force. Generally speak-
ing, in Canada, copyright endures for
fifty years from the year of the owners
death.

Reproduction of parts of a work
can be made by others under certain con-

ditions, and this is described as ‘Fair Use.’
‘Fair Use’ has not been defined in the
statutes, and in every case, the decision
of whether copying is ‘fair’ or ‘unfair’
has been judged on its merits by the
courts. Though no absolute guidelines
exist, several factors have been valuable
in determining the nature of the law
in so far as literary works are concerned:-

1. Whether the use is in direct com-
petition with the copyright owner,

2. The extent and relative importance
of the part used,

3. The nature of the copyright work,
and

4. The user’s reasons for taking the
work and not seeking permission.

As | see it, we surveyors are in
need of protection from two main sources.
Those clients who have paid for a plan,
and then change it, so that it no longer
truly represents the survey as carried
out by the surveyor, and those who copy
a plan from another person without in
any way compensating the surveyor, and
who, under certain circumstances and in
the event of loss, can claim against the
surveyor.

I think you will all agree that we
are not entitled to protection from our
regular clients for errors and omissions
incurred by us, and this note is not to
suggest that we should be so protected.

I’m not sure exactly what protection
the copyright may afford if an error on a
plan were to result in an action by a
stranger, but it should muddy the issue
enough to give us more of a fighting
chance against the action than we present-
ly have. | recommend that all land sur-
veyors implement the above procedures
forthwith. 1 would even go so far as to
suggest that reference plans in Ontario
be copyrighted. Their use in subsequent
legal descriptions would be ‘fair’. The
use of copies outside of the Land Regis-
try Offices without due compensation to
the surveyor should be ‘unfair’, and
actionable.

I will close by presenting another
view of this problem, by paraphrasing
a speech by Macaulay to the British
House of Commons in 1841: “It is de-
sirable that thiscountry should have a
supply of good
have such a supply unless men so educa-
ted are liberally remunerated; and it
appears to me that one of the least ob-
jectionable ways of remunerating them
is by copyright”.

I wish to acknowledge the assist-
ance given to me by Mr. Mottadelli of
the Canadian Copyright Off'ce in the
preparationof this paper. His helpful
suggestions andadvice aregreatly ap-
preciated. .
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